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In cas~'o(reb,aJ(§,'(of dytY. qf ;f3xcise on goods exported to any country or territory
oufaidEr lttdi'i~f-\5f:6n excisiibfif 'material used in the manufacture of the goods
whi:chl:$r~(~'~p9neid)6.:$n9\¢ouhtry or territory outside India.
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In case) bf.goods: ~xportec!' o'utside India export to Nepal or Bhutan, without
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Credit of any.duty allowed 'to be utilized towards payment of excise duty on final
products·undf3rJhe p(ovisiohs of this Act or the Rules made there under and such
order is :pas·~ec;!' by-the,1¢ornmissioner (Appeals) on or after, the date appointed
under $e_c;1;'0_9_fthe Finance (No.2) Act, 1998.
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Thea'bove· app:li:catior"!'_shall:be made in duplicate in Form No. EA-8 as specified
unde-rrl3'ule;~H~Rfr-~e-l}t:[,alExcise-.-(Appeals) Rules, 2001 within 3 months from the
datei:Pr:-yvhich ;the, orde,r- .~ought-Jo be appealed against is communic;;ated and
shall:beaccompaniedby two copies each of the 010 and Order-In-Appeal. It
should also/be a6companied by a copy of TR-6 Challan evidencing payment of
prescHbe~ }e.e/$s ,pr~scrioed under Section 35-EE of CEA, 1944, under Major
Head':ofA'c.cohnt.\ .·· :~· ·,·_j,: '_·:, ':· :· .
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(2) f~fcrtr,\~:r}x=rw:r~:~TcPif•-~: c1'ruT ~ m \Nl"fl qj1=[ 'ITT ill~ 200/- ~ :flc'IH
c!J1 ~ ~:'.:vl~l_:~:-~-;Rcn:•'BRsr',-~-~ 'ITT 'ill 1000/- c!J1 ~ ':rTTfA ct!~ I -
ti -/ :,f\~it: ' . :- . _:,, , ,

Th~{reyjsi't)fl:tapplJc,atitirf;shalnbe~:accompanied by a fee of Rs.200/- where the
am~o'Lfrit~inVblyeGl>rs<;F{upte~('On~e-:l~ac or less and Rs.1,000/- where the amount
mnv@vied-###it6it't#±jape6s'or8tac.
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In case ofthe: 'order' covers: a ··number of order-in-Original, fee for each 0.1.0.
should ·be paid · in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant'Tribunal or the one application to the Central Govt. As
the: cas.e· may be, ,is ·filled· fo~-avoid · scriptoria work if excising Rs. 1 lacs fee of
Rs.100/:-for:$ach::;: - ·.,

The ~-P.P~·a1 _to :th~\;f\pp.ell~te.?trt~i.inal shall be filed in. quadruplicate in form EA-3
as prescribed under Rule 6of Central Excise(Appeal) Rules, 2001 and shall be
accqm"p'aflt:~q i:\Q~ih,?t;,(oh~f~h.i~~ at least should be accompanied by a fee of
RsA:.,OQO.lr/f{slt;;:;_QO,Q/:laoc;l(R1.1'.Q;:OOO/-where amount of duty/ penalty/ demand
I ref;gh,d}i~:h)mtji~$.t;t~:~ff~::t?;6.fap150\ac and above 50 Lac respectively in the form
ofVcr6s~E!~/b~ti'lftciftaft)ih .'favHutoftAsstt. Registar of a branch of any nominate

,·, -.fl~·~.\·,,•· .. ,'.'le,':./,.....µ; ...... 1~( ··• 1;: ··; - - • .. _• t: ~ ·.' ·:•. ,' ·. :, :r ·~ .- : __ : '· - - : .• ! ' ·

pui?Af/}~9}.~mtg;~0\:!·pil~~{R1~9t~9~re the _bench. of any nominate public sector
barik>Of:JJ-)epJa~~ "WD.~re.;tn~ b~.!)CQ;9f the Tribunal 1s situated.

iii±@±jis"es+±sere8q dl GT.' • \JfAT: ... ~-'~:~ cp 011;1 ~ II 1q IT4I 4Gl p[4 Y1 441 cp 1C'ls;~~~- -~~·w~-~ m~~ cnT ~ 3TTm~ \rJTcTT t1
. . , · , ,- . .. . _.... ' . : .-. '

(3)

(4)

(5)

' ' .
"'llllllc1ll.·~:~-· 1970 :lf.!0T -~ c!fr~-1 cB" ~ frrtlff«T ~ ~ \:lCfdsrakn pe pksr zenRenf, frufur nf@rart cB" 3TT<m if~ ~ c!fr ~ ~ tR ~.6.50 ~

"grpgmy.
one;@oj?of.ipiicgtiori:,or;0.1.9as the case may be, and the order of the
adJo,urHrn~'(lt[fa,qtnpr.(h(i~'l\a.(U,."':fpqy"rt fee stamp of Rs.6.50 paise as prescribed
under-Ts0h~tlled=-titein~bt1he~qqtir,tdee Act, 1975 as amended.-.:/:·::, ;,:\.' {-) : .5 >,;\:.'.(:,;•I :{?t.&-,:;;}~,;:;:>':1~~r . , ,za.site.#iaf@r. sq#iii lite.$zag!±#at.,arat frat l sir #fl zna 3TTcn~ ~ \iITTTT -g \JlT
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Attentiotrin';in:vited~~~J8e ..rales::c-overing these and other related matter
contended·'ih)the·:·.C1.,rst~msj'E~.qrse' &:Service Tax Appellate Tribunal (Procedure)
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(7) «#mrzgn,aft@sent4i"gjcaueiriat ar44ta nnfawr (free), a 4f sr@ca
~~~

7ctW@.t~Bl!:f'(rie{ri~~~).. ;~_cr:~\Pen~lty) cB"r 10% 1l'f '11m WRT ~%I~,
~-~,sn=if :J.ci;:¢/f-$~ ~ '::'r(S'ection ~5 F of the Central Excise Act, 1944, Section 83 &
Sectjo0_~9..9fJb~nn?~?~ ..,€cJ', _1 ~,~4};.,: ...) ...
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~\{c4(4'~::~:-~;~-~•-~r¾fli~d"ITTITf "c!Jclcx:rctftmrT"(Duty Demanded)
···(]). ~'.·7-'-;fsectioriJ-~'-iin'i'!?:!t-foa-Ftwfurxtf.tr·
Up.agin#tee.tests%..

...(IIJ)~~L ',,~~i~~~-6;~.:~~xtf.tr. .·.,% %2±%,3,5{1$7%8g2 +2+1%.'
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For. ?n. ·appeal. ·to···-b~ 'filed~ o~fore···the CESTAT, 10% of the Duty & Penalty
co•nfirmed· ·by the Appellat~ _·_Cs,mmissioner would have to be pre-deposited,
prqvide.d. tt,gt,Jbe_,i;m:}_'.._d_ep.Q§it~_m_Qunt shall not exceed Rs.1 O Crores. It may be
ndt~sf(th~~~Jh~·;_p/e-?,~l?,fj~:f(Jf .t{nj_andatory condition for filing appeal before
Cl;STAI~JS..ectio.n 35 C;·(2'A"fand:3.5 F of.the Central Excise Act, 1944, Section 83 & Section 86
of mg-:--p]hgf.is'cf"~ctpf994} ;;~-:·-:r, · - /. £°ct'
UMder'CE:l°b'tfa[E'.xol$·efihd~:~e'ryiqe:Tax, "Duty demanded" shall include:

. .. l .... _ . ·• ··/· ·· ·:1 .•: ·· .' ··

~.: ~-~jj}__, ~~-.:~§JI!.9.l_l~OJ:c:!.§t~ri:n.iD.~-tj~_tJ.hfler Section 11 D;
;(i)::'£arr@titojerrneau$'Cenvat Credit taken;
/:._: (i_ii) :L.'Jim.c:mnt,fia.,y·i:i~f~{·J_6q~'rRule 6 of the Cenvat Credit Rules.
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.1%.%x #err###$ ref;,,.-o" .,.. ~--F,'1'.'.~1~x,i.-of·;?PPY,E?, .~n/app13~1):lg·~.inst this order shall lie before the_ Tri_bunal on
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ORDER IN APPEAL

M/s. Kalpeshbhai A. Maheshwari, 109, 1st Floor Abhishree Adroit, Near Mansi
Circle, Ahmedabad- 380015 (hereinafter referred to as 'the appellant') have filed the
present appeal against the Order-in-Original No. CGST/WT07/RAJ/88/2022-23 dated
29.04.2022, (in short 'impugned order) passed by the Deputy Commissioner, Central
GST, Division-VII, Ahmedabad North Commissionerate (hereinafter referred to as 'the
adjudicating authority). The appellant were engaged in providing taxable services but
were not registered with the Service Tax Department. They are holding PAN No.
AJLPM7867P.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 and FY. 2015-16, it was noticed
that the appellant had earned substantial income by providing taxable services. The
appellant has neither obtained Service Tax Registration nor paid service tax on such
income. After the negative list regime all services are taxable except those covered under
negative list. Letters were, therefore, issued to the appellant to provide the details of the
services provided during the FY. 2014-15 8 2015-16 and explain the reasons for non
payment of tax and provide certified documentary evidences for the same. The appellant
neither provided any documents nor submitted any reply justifying the non-payment of
service tax on such receipts. Therefore, the income reflected under the heads "Sales /
Gross Receipts from Services (Value from ITR)" or "Total Amount paid / credited under

. .

Section 194C, 194I, 194H, 194J (Value from Form 26AS)" of the Income Tax Act, 1961,
was considered as a taxable value.

Sr.No. F.Y. . Value from ITR Service Tax Service Tax
or Value ofForm rate Payable

26AS ·
01 2014-2015 10,36,891 12.36% 1,28,160/
02 2015-2016 15,67,528. 14.5% 2,27,292/

Total 3,55,452/

2.1 A. Show Cause Notices (SCN) bearing No. CGST/AR-I/Div-VII/A'bad
North/42/Kalpesh/2020-2021 dated 26.09.2020 was issued to the appellant proposing
recovery of service tax of Rs. 3,55,452/- along with interest, not paid on the value of
income received during the F.Y. 2014-15 & .Y. 2015-16 under Section 73(1) and Section

' 75 of the Finance Act, 1994. Imposition of penalties under Section 77 (1) & 77(2) and
under Section 78 of the Finance Act, 1994 were also proposed.

3. · The SCN was adjudicated vide the impugned order wherein the total service tax
demand of Rs.3,55,452/- was confirmed alongwith interest on the income received
during the F.Y. 2014-15 & F.Y. 2015-16. Penalty of 10,000/- each was imposed under
Section 77(1) and 77(2). Penalty of Rs. 3,55,452/- was also imposed under Section 78 of
the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
. .

the appellant have preferred the present appeal, on the gr4, orated below:

1
;a
;

?\4



F.No.GAPPL/COM/STP/1510/2023

> The show cause notice and the consequential order-in-original has. been issued
without any investigation to know whether the amount shown in the TDS/ITR is
towards providing service or ascertain the type of service provided by the
appellant and whether service tax is payable or otherwise on such services.
Reliance placed on following case laws:-

O Mayfair Resorts (2011) 22 STR 263;
o Synergy Audio Visual Workshop P. Ltd.-2008 (10) STR 578
o Order-in-Appeal no. HHV-EXCUS-OOO-APP- 022-2021-22 dated

31.03.2022
o -Luit Developers Pvt Ltd - 2022-TIOL-180-CESTAT-KOL-ST
o Reynolds Petro Chem Ltd-2022-TIOL-731-CESTAT-AHM

► The basic pi-inciple of natural justice is that before· adjudication starts, the
authority concerned should give to the affected party a notice of the case against
him so that he can defend. himself. Such notice should be adequate and the
grounds necessitating action and the penalty/ action proposed should be
mentioned specifically and·unambiguously. The very purpose of the show cause
notice issued is to enable the recipient to raise objections, if any, to the proposals .
made and the concerned .Authority are required to address such. objections· raised.
Reliance placed on following case-laws:~·

o Huhtamaki PPL Ltd. 2021 (50) G.S.T.L. 309 (Tri. - Ahmd.)
o R. RAMADAS -2021 (44) G.S.T.L. 258 (Mad.)
o- AJANTA MANUFACTURING LTD-2019 (369) E.L.T. 1067 (Tri. - Ahmd.)

► The appellant was engaged in providing service as an estate agent. The entire
income on the basis of which the demand has been raised was not received from
the supply of any taxable service. The bifurcation of the income as mentioned in
the Profit & Loss account is as follows:

Income Head 2014-15 2015-16
Brokerage Income 9,-99,456/- 3,17,528/
Commission Income - 1,97,000/
Fixed Deposit withdrawal 26,475/- -
Saving Bank Interest Income 406/- 2,852/-
MediclaimReimbursement 10,554/- 71,448/-
Proceeds from sale of office - 12,50,000/-
Total · 10,36,891/ 18,38,827/

► . As per Section 65 (44) "service" means any activity carried out by a person for
another for consideration, and includes a declared service, but shall not include-

(a) an activity which constitutes merely,-

(i) a transferof title ingoodsorimmovableproperty. by wayofsale, gift orin
anyothermanner: or.. .
rn htr Gg uorlu ofanygoods which is deemed to be a sale w;thmuI) SuC +";: rrY

J'"'c.,":- ....
'· 467& 9.
to i.
E z •
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F.No.GAPPL/COM/STP/1510/2023

the meaning ofclause (29A) ofarticle 366 ofthe Constitution; or
(iii) a transaction in moneyor actionable claim;

. .
() a provision ofservice byan employee to the employer in the course ofor in

. .

relation to his employment;

(c) fees taken in anyCourt or tribunal established under anylaw for the time
being

► Thus, in terms of above definition to qualify as an activity it must involve an active·
action which could be measured in terms of "work completed" and create a result.
Except for the brokerage/commission income, none of the·income shown above
in the heads of income are covered under the definition of service. On the
contrary, the amount received as Bank interest, F.D. withdrawal, Reimbursement
of mediclaim and proceeds from sale of office are in fact transaction in money
.and are excluded from the definition of service itself. In the present show cause
notice/impugned order the 'consideration' is not for any service or there is no
service for which there was any consideration. Further they claim that. for an

· activity to be taxable it should not constitute a transfer in title of goods or
immovable property by way of sale, gift or in any other manner. Mere transfer of
title in goods or immovable property by way of sale, gift or in any other manner
for a consideration does not constitute service.

►· After deducting the value of income as shown against Bank interest, F.D.
withdrawal, Reimbursement of mediclaim and proceeds from Sale of Office, the
income of brokerage/commission income is below the exemption limit of Rs.10
lacs as per Notification No. 33/2012-Service Tax dated Q 20.06.2012. For the year

·2014-15, the income from Brokerage Income is Rs.9,99,456/- and that of in the
year 2015-16, the brokerage and commission income is Rs.5,14,528/- and in both
the years these incomes were below the exemption limit of Rs.10 lacs as per
Notification No. 33/2012-Service Tax dated 20.06.2012. Therefore, the appellant
is not liable for payment, of any service tax in the Financial Year 2014-15 and
2015-16.

► Entire details have been taken from TDS returns, Income Tax returns, 26AS returns
· and as such it is not forthcoming as to how the details were suppressed from the
department. There is no suppression and as such the show cause notice was time
barred and Service Tax cannot be demanded and confirmed under proviso to
sub-section (1) of Section 73 of the Finance Act,1994. Appellant relies upon
following case laws:

o M/s Oriental Insurance Company Limited-2021-TIOL-3O7-CESTAT-DEL
o Blackstone Polymers-2014 (301) E.L.T. 657 (Tri. - Del.)
o KirloskarOil Engines Ltd.-2004 (178) E.L.T. 998 (Tri. - Mumbai)
o Hindalco Industries Ltd. -2003 (161) E.L.T. 346 (Tri. - Del.)

► Service tax liability (if any) for period pertaining to April 2014 to March 2015
cannot be demanded/ recovered even[yin.' iso to section 73(1) as the

/ ei»
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period of five years shall be counted from the relevant date which for April 2014
to March 2015 was 25" March, 2015 and 5 years time limit lapses on 25th March, '
2020 for invoking show cause notice under proviso to section 73(1) ofthe Finance.

· Act, 1994. The adjudicating authority has referred to Notification no.55/2020-
Central Tax dated 27.06.2020, which is not applicable in the present case. Even if
this notification is construed to be applicable then also the ST-3 return for the
period 01.04.2014 to 30.09.2014 was required to be filed by 25.10.2014 and the

·show cause notice for that period was required to be issued latest by 24.10.2019.
Such compliance was riot between 20h day of March, 2020 to the 29h day of June,
2020 but well before that and as such the demand was time barred. In view of the
above submissions, the show cause notice is time barred and as such the
consequential order to the. extent of confirmation of demand of Rs.3,55,452/- is
also not legal.

► In the case of interpretation of law, no penalty is imposable considering several
judgment of the Tribunals and-High Courts. In support of this, the appellant relies
upon the judgment in the case of Itel Industries Pvt. Ltd. -2004 (163) E. L. T. 219
(Tri- Bang.). Penalty could be restored to only in cases where malafide intention·
or guilty conscious of an assessee was· established, this measure is to be restored

·to sparingly. In the facts of the present case where no suggestion or·allegation -of
any malafide intention to evade ·payh1ent of duty is even made out against the
Appellant, there is no justification in the imposition of penalty in law as well as in
facts. Honb'le Supreme Court in the land mark case of M/s. Hindustan Steel Ltd. -
1978 ELT (J159) held that 'penalty should not be imposed merely because it was
lawful to do so'. Reliance placed on following decisions:

o Tamil Nadu Housing Board -1994 (74) E.L.T.9 (SC)·
o Town Hall Committee, Mysore City Corporation: 2011 (24) S.T.R. 172 (Kar.)
o Instant Credit: 2010 (17) S.T.R. 397 (Tri. - Del.)

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in ·-::he· ap·peal
memorandum as well as those made duringpersonal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs. 3,55,452/- alongwith
interest and penalties, confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-15 to F.Y. 2015-16.

6. · It is observed that the entire demand have been raised based on the ircome data
shared bythe CBDT, on which no service tax was paid by the appellant. The adjudicating
authoritydecided the matter ex-pa rte. He confirmed the demand on the ground that the
appellant have not come up with any documentary evidence to justify non payment of
service tax on the disputed income reflected in the ITR. . .

6.1 The appellant however before the Appellate Authority have submitted the Profit
,6a, .

& Loss Accounts Statement for the F.Y. 2 ° .2015-16. On going through the
° ·
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PL account, I find that the appellant during the FY. 2014-15 82 FY. 2015-16 had earned
income of Rs.10,36,891/- 82 18,38,827/-Break-up of the income is given below:

Income Head 2014-15 2015-16

Brokerage Income 9,99,456/ 3,17,528/

Commission Income - 1,97,000/

Fixed Deposit withdrawal 26,475/ -

Saving Bank Interest Income 406/ 2,852/

Mediclaim Reimbursement 10,554/ 71,448/
.

Proceeds from sale of office - 12,50,000/

Total 10,36,891/ 18,38,827/

6.2 From the above table, I find that the income of Fixed Deposit Withdrawal, Saving
Bank Interest Income and Mediclaim Reimbursement cannot be treated as consideration
against any service, hence are not taxable income. However, I find that the appellant are
engaged in providing Estate Agent service hence the Brokerage Income and Commission
Income earned are taxable as was earned against a provision of service, which even the

appellant is not disputing.

6.3 With respect to the income earned from sale of office, I agree with the contention
of the appellant that proceeds from sale of office shall not constitute a 'service' as
defined in Section 65B (44). The terms 'service' is defined as;

(44) "service" means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

(a) an activity which constitutes merely,

(i) a transfer of title in goods or immovable property, by way ofsale, gift or
in anyother manner; or

{it) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning ofclause (29A) ofArticle 366 ofthe Constitution, or

(iii) a transaction in money or actionable claim;

(b) a provision ofservice by an employee to the employer in the course of or in
relation to his employment"

(c) · fees taken in any Court or tribunal established under any law for the time
being in force. ·

In terms of above definition, I find that the activity of sale of goods is kept outside
the purview of service'tax and accordingly no tax shall be levied on income earned from
such sale proceeds. For the FY. 2015-16, the taxable income arrived is Rs.15,67,528/-.
which includes the income earned from Brokerage (i.e. Rs.3,17,528/-) and income from
sale proceeds (i.e. Rs.12,50,000/-). Since the income from sale of office shall not attracta} 4

service tax, the value of taxable income for the F.Y. 2015-16 shall get reduced.to
.±

Rs.3,17,528/- which pertains to the income earned from Brokerage. And for the F.Y.
2014-15, the taxable income shall be Rs. 9,99,456/

. 7. Further, the appellant have contended that considering the total income of
Rs.9,99,456/- (Brokerage Income) in the F.Y<""Z01 · income of Rs.5,14,527/- in the•year 2015-16 ( brokerage income Rs. 3,1° mission income Rs.1,97,000/-)yo

tr;3. ozE%e
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they are eligible for threshold limit exemption in terms of Notification No. 33/2012-
Service Tax dated 20.06.2012. So, they are not liable to make payment of any service tax
in the Financial Year 2014-15 and 2015-16.°

7.1 ·As regards, the Small Service Providers benefit claimed by the appellant under
Notification No. 33/2012-ST dated 20.06.2012, it is observed that the said notification
exempts taxable services of aggregate value not exceeding ten lakh rupees in any
financial year from the whole of the service tax leviable thereon under section 66B of the·
said Finance Act. The "aggregate value" means the sum total of value of taxable services
charged in the first consecutive invoices. issued during a financial year but does not
include value charged in invoices· issued towards sucli services which are exempt from
whole of service tax leviable thereon under section 66B of the said Finance Act under any
other notification.

7.2 On going through thePL account, I find that the appellant have earned taxable
income of Rs.9,99,456/- in the F.Y.2014-15 and taxable income of Rs.5,14,527/- in F.Y.
2015-16. Further, as per P&L Account of F.Y.2013-14 submitted by the. appellant, it is
noticed· that they have earned income of Rs.8,37,829/- (Brokerage Income) which is also.. .
below the threshold limit of Rs. 10 lacs. Hence, I find that the benefit of small scale
service provider benefit can be extended to the appellant for the F.Y. 2014-15 and F.Y. ·
2015-16. as the taxable income/value of taxable service in all the three years were less
than the Rs. 10 Lacs.

8. As per the discussion held above, I find that the demand of Rs. 3,55,452/- for the
FY. 2014-15 &FY. 2015-16 shall not sustain. When the demand does notsustain there is
no question of recovering the interest and imposing penalties thereon. ·

9. In light of above discussion, I set-aside the impugned order and allow the appeal
filed by the appellant

10.-' ftaaaf traf ft t€aft ar Rzru qt#a at a fasrag
The appeal filed by the appellant stands disposed off in above terms.

. . . ~. ,-:;,-v:J,
(farar file)
rzgra (aft«)

Date:
Attested 4hvt-<
(Rekha A. Nair)

· Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST
. . .

To· •1,

M/s. Kalpeshbhai A. Maheshwari,
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109, 1 Floor Abhishree Adroit,
Near Mansi Circle,
Ahmedabad- 380015

The Assistant Commissioner
CGST, Division-VII,
Ahmedabad North

Respondent

Copy to: .

1. The Principal Chief Commissioner, Central GST, Ahmeda bad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
For uploading the OIA)
{ Guard File.
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