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Any. person aggrleved by thls Order—ln—Appeal may file an appeal or revision application,

as the one may be agamst such order to the appropriate authority in the following way :

Revision appllcatlon to Government of India :
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nder Secretary, to the Govt. of India, Revision
e, E)epartment of Revenue, 4" Floor, Jeevan Deep Building,
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Warehouse or. |n storage whether in a factory or in a warehouse.
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( s”'of goods where the loss occur in transit from a factory to.a %
factory or’ from ‘one warehouse to another during the course “of
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of: duty of excise on goods exported to any country or territory
n exmsable _matenal used in the manufacture of the goods

In cas of : goods exported outS|de India export to Nepal or Bhutan, without
payment of duty :
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Credlt of any. duty allowed to be utilized towards payment of excise duty on fmal
produots under the provisions of this Act or the Rules made there under and such
order is* passed by-the.Commissioner (Appeals) on or after, the date appointed
under Sec.409 of;the. Flnanoe (No 2) Act, 1998.
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The above appllcatlon shall be made in duplicate in Form No. EA-8 as specified
underrRule 9-of: Central Excise-(Appeals) Rules, 2001 within 3 months from the
date: onfwhlch the: order sought:to be appealed against is communicated and
shall: _eaccompanled by two copies each of the OIO and Order-In-Appeal. It
should also:be. accompanled by a copy of TR-6 Challan evidencing payment of
prescnbed fee: asiprescrlbed under Section 35-EE of CEA, 1944, under Major
Head ofA Cd ] :
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es @ne Lac or less and Rs.1,000/- where the amount
'ne Lac
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in case of the order covers a number of order-in-Original, fee for each O.LO.
should ‘be paid -in: the: aforesald manner notwithstanding the fact that -the one
appeal to the Appellant Tribunal or the one application 10 the Central Govt. As
the: case-may be, is- ﬂlled to avord scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for: each e :
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On ap O.zfas the case may be, and the order of the

j court fee stamp of Rs.6.50 paise as prescribed
ee Act, 1975 as amended.
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For an. appeal 1o ﬂled”before' the CESTAT, 10% of the Duty & Penalty
oonflrmed by the. Appellate Commlssroner would have to be pre-deposited,
prowded that. the predeposrt amount shall not exceed Rs.10 Crores. It may be
: noted ‘that. the npre deposrt is,a mandatory condition for.filing appeal before
C2A) )"ancl 35 F of the Central Excise Act, 1944, Section 83 & Section 86
and Servroe Tax “Duty demanded” shall include:
ined under Section 11 D;
_ ‘Cenvat Credit taken; :
,,,,, ifi =,der Rule 6 of the Cenvat Credit Rules.
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The appeal to th Appellate Trlbunal shall be filed in.quadruplicate in form EA-3
f iRule"' .Gt Central Excise(Appeal) Rules, 2001 and shall be

st fhroh at least should be accompanied by a fee of
0:000/- where amount of duty / penalty / demand
) l.ac and above 50 Lac respectively in the form
Asstt. Registar of a branch of any nominate
whe're the bench of any nominate public sector
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F.No.GAPPL/COM/STP/1510/2023

ORDER IN APPEAL

k M/s.‘Kalpeshbhai A. Maheshwari, 109, 1** Floor Abhishree Adroit, Near Mansi

Circle, Ahmedabad- 380015 (hereinafter referred to as 'the appellant’) have filed the

present appeal against the Order-in-Original No. CGST/WTO07/RAJ/88/2022-23 dated
29.04.2022, (in short ‘impugned order) passed by the Deputy Commissioner, Central
GST, Division-VI, Ahmedabad North Commissionerate (hereinafter referred to as 'the
adjudicating authority). The appellant were engaged in providing taxable services but
were not registered with the Service Tax Department. They are holdmg PAN No.

AJLPM7867P

S 2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 and F.Y. 2015-16, it was noticed
that the appellant had earned substantial income by providing taxable services. The
appellant has neither obtained Service Tax Registration nor paid-service tax on such

* income. After the negative list regime all services are taxable except those covered under

negative list. Letters were, therefore, issued to the appellant to provide the details of the
services provided during the FY. 2014-15 & 2015-16 and explain the reasons for non-
payment of tax and.provide certified documentary evidences for the same. The appellant
neither provided any documents nor submitted any reply justifying the non-payment of
service tax on such receipts. Therefore, the income reflected under the heads “Sales /
Gross 'R‘ecéipts from Services (Value from ITR)” or “Total Amount paid / credited under
Section 194C, 194l 194H, 194) (Value from Form 26AS)" of the Income Tax Act 1961,
 was conSIdered as a taxable value. :

Sr. No. . FY. . Value from ITR Service Tax Service Tax

or Value of Form rate Payable
. 26A4S - :
01 2014-2015 - 10,36,891 12.36% 1,28,160/-
02 2015-2016 15,67,528 . 14.5% 2,27,292/-
Total 3,55,452/-

21 A. Show Cause Notices (SCN) bearing No. CGST/AR-I/Div-VII/A'bad-
North/42/Kalpesh/2020-2021 dated 26.09.2020 was issued to the appellant proposing
recovery of service tax of Rs. 3,55,452/- along with interest, not paid on the value of
income received during the F.Y. 2014-15 & F.Y. 2015-16 under Section 73(1) and Section
" 75 of the Finance Act, 1994. Imposition of pénalties under Section 77 (1) & 77(2) and
under Section 78 of the Finance Act, 1994 were also proposed.

3. ' The SCN was adjudicated vide the impugned order wherein the total service tax

demand of Rs.3,55,452/- was confirmed alongwith interest on the income received

during the F.Y. 2014-15 & F.Y. 2015-16. Penalty of 10,000/~ each was imposed under
Section 77(1) and 77(2). Penalty of Rs. 3,55,452/- was also imposed under Section 78 of

" the Finance Act.

4. Bemg aggrieved with the impugned order passed by the adJudlcatmg authonty,
the appellant have preferred the present appeal on the ground elaborated below:-
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F.No.GAPPL/COIVI/STP/lS 10/2023

> The show cause notice and the consequential order-in-original has. been issued
without any investigation to know whether the amount shown in the TDS/ITR' is
towards providing service or ascertain the typé of service provided by the
.appellant and whether service tax is payable or otherwise on such services.
Reliance placed on following case laws:- |

Mayfair Resorts (2011) 22 STR 263; _
Synergy Audio Visual Workshop P. Ltd.-2008 (10) STR 578
Order-in-Appeal no. BHV-EXCUS-O00-APP- 022-2021-22 dated
31.03.2022 |

o -Luit Developers Pvt Ltd - 2022-TIOL-180-CESTAT-I<OL-ST
Reynolds Petro Chem Ltd-2022-TIOL-731-CESTAT-AHM

> The basic principle of natural justice is that before adjudication. starts, the
authority concerned should give to the affected party a notice of the case against
“him so_that he can defend himself Such‘ notice should be adequate and the
grounds necessitating action and the penalty/ action proposed should be

~ mentioned specrflcally and unambiguously. The very purpose of the show cause
" notice issued is to enable the recipient to raise objections, if any, to the proposals .

made and the concerned Authority are required to address such. obJectlons lalsed

_ Reliance placed on following case-laws:- -

o Huhtamaki PPL Ltd. 2021 (50) G.S.T.L. 309 (Tri. - Ahmd.)
"o R RAMADAS -2021 (44) G.S.T.L. 258 (Mad.) I
_ o AJANTA MANUFACTURING LTD-2019 (369) E.L.T. 1067 (Tri. - Ahmd.)

> The appellant was engaged in providing service as an estate agent. The entire
.ihcome on the basis of which the demand has been raised was not received from
the supply of any taxable service. The bifurcation of the income as- mentloned in

.- the Profit & Loss account is as follows:

Income Head : 2014-15 2015-16
Brokerage Income 9,99,456/- |- 3,17,528/-
Commission Income - 1,97,000/-
Fixed Deposit withdrawal 26,475/- -
Saving Bank Interest Income 406/- 2,852/-
.| Mediclaim:Reimbursement 10,554/~ 71,448/-
+ . | Proceeds from sale of office - 12,50,000/-
Total ' . +10,36,891/- 18,38,827/-

> . As -perSection 65 (44) "service" means any activity carried out by a person for
another for consideration, and includes a declared service, _b-ut shall .not include-

(a) an activity which constitutes merely,-

(7) a transfer of title in goads or immovab/e property. b y way of sale, gift orin

., any other mammr or
| : / fé? de//[/e or subply of any gooa’s W/7/ch s deemed fo be a sale within
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the mean/ng of clause (29A) of article 366 of the C onsz‘/z‘uz‘/on or
(i) a transaction in mone 2y or actionable claim;,

’(b} a provision of service b Y an emp/oyee to the employer in the course of orin

relation to his emplo ymenz‘

(c) fees taken in any Court or tribunal established under an )y law for the time

being

Thus, in terms of above definition to qualify as an activity it must involve an active -
action which could be measured in terms of “work completed” and create a result.
- Except for the brokerage/commission income, none of the-income shown above
in the heads of income are covered under the definition of service. On the .
contrary, the amount received as Bank interest, F.D. withdrawal, Reimbursement
of mediclaim and proceeds from sale of office are in fact transaction in money
.and are excluded from the definition of service itself. In the present show cause
notice/impugned order the 'consideration’ is not for any service or there is no
service for which there was any -consideration. Further they claim that for an
“activity to be taxable it should not constitute a transfer in title of goods or
immovable property by way of sale, gift or in any other manner. Mere transfer of
- title in goods or immovable property by way of sale, gift or in any other manner. -
for a consideration does not constitute service. :

- After deducting the value of income as shown against Bank interest, .F.D.
withdrawal, Reimbursement of mediclaim and proceeds from Sale of Office, the
income of brokerage/commission income is below the exemption limit of Rs.10
lacs as per Notification No. 33/2012-Service Tax dated Q 20.06.2012. For the year
.2014-15, the income from Brokerage Income is Rs.9,99,456/- and that of in the
year 2015-16, the brokerage and commission income is Rs.5,14,528/- and in both
the years ‘these incomes were below the exemption limit of Rs.10 lacs as per
Notification No. 33/2012-Service Tax dated 20.06.2012. Therefore, the appellant
is not liable for payment, of any service tax in the Financial Year 2014-15 and

- 2015-16.

Entire details have been taken from TDS returns, Income Tax returns, 26AS returns -
- and as such it is not forthcoming as to how the details were suppressed from the
department. There is no suppression and as such the show cause notice was time-
barred and Service Tax cannot be demanded and confirmed under proviso to
sub-section (1) of Section 73 of the Finance Act, 1994, Appellant relies upon
following case laws:

M/s Oriental Insurance Company Limited-2021-TIOL-307-CESTAT-DEL
Blackstone Polymers-2014 (301) E.L.T. 657 (Tri. - Del.)

Kirloskar Oil Engines Ltd.-2004 (178) E.L.T. 998 (Tri. - Mumbai)
Hindalco Industries Ltd. -2003 (161) E.L.T. 346 (Tri. - Del.)

0O O o0 O

Service tax liability (if any) for period pertaining to April 2614 to March 2015
* cannot be demanded/ recovered even'by mvok g proviso to section 73(1) as the




- 6.1 The appellant however before the Ap
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P period of five years shall be counted from the relevant date which for April 2014

to March 2015 was 25" March, 2015 and 5 years time limit lapses on 25th l\/Iarch L

2020 for invoking show cause notice under proviso to section 73(1 ) of-the Finance.
VAct, 1994. The adjudicating authority has referred to Notification no.55/2020-
Central Tax dated 27.06.2020, which is not applicable in the present case. Even if
this notification is construed to be applicable then also the ST-3 return for the
period 01.04.2014 to 30.09.2014 was required to be filed by 25.10.2014 and the
'show cause notice for that period was required to be issued latest by 24.10.2019.
Such compliance was riot between 20h day of March, 2020 to the 29h day of June,
2020 but well before that and as such the demand was time barred. In view of the
above ‘submissions, the show cause notice is time barred. and as such the
consequential order to the. extent of conﬂrmatron of demand of Rs.3,55,452/- is

» also not legal.

> In the case of interpretation of law, no penalty is imposable considering several
‘ Judgment of the Tribunals and-High Courts. In support of this, the appellant relies
‘upon the judgment in the case of Itel Industries Pvt. Ltd. -2004 (163) E. L. T. 219
(Tri- Bang.). Penalty could be restored to only in cases where malaﬁde intention
or guilty conscious of an assessee was:established, this measure is to be restored
to sparingly. In the facts of the present case where no suggestion or’allegation -of
- any malafide intention to evade payment of duty is even made out against the
Appellant, there is no justification in the imposition of penalty in law as well as in
facts. Honb'le Supreme Court in the land mark case of M/s. Hindustan Steel Ltd. -
1978 ELT (J159) held that 'penalty should not be imposed merely because it was

- lawful to do so'. Reliance placed on following decisions:-

- o Tamil Nadu Housing Board -1994 (74) E.LT.9 (SC)-
o Town Hall Committee, Mysore: Clty ‘Corporation: 2011 (24) S.T.R. 172 (Kar )
o Instant Credit: 2010 (17) S.T.R. 397 (Tri. - Del)

5, I have c'arefully gone through the facts of the case, the impugned order passed by

the adjudicating authority, submissions made by the appellant in " zhe- appeal

“memorandum as well as those made during personal hearing. The issue to be decided in

- the present case is as to whether the service tax demand of Rs. 3,55,452/- alongwith

" interest and penalties, confirmed in the impugned order passed by the adjudicating
‘authority, in the facts and circumstances of the case, is legal and proper or bthervv’ise'.

The demand pertains to the period F.Y. 2014-15 to F.Y. 2015-16.

. 6.. “Itis observed that the entire demand have been raised based on the ircome data

shared bythe CBDT, on which no service tax was paid by the appellant. The adjudicating _
authority decided the matter ex- parte. He confirmed the demand on the ground that the ;
appellant have not come up with any documentary evidence to justify non payment of

service tax on the disputed income reflected in the ITR.

Qellate Authority have submitted the Profit

r\?\
& Loss Accounts Statement for the F.Y. 2 _{9,(5)10 s '5\& F{X\fOIS -16. On gorng through the




P&L account, I find that the appellant dunng the F.Y. 2014-15 & F.Y. 2015-16 had ea
income of Rs.10,36, 891/— & 18,38,827/-Break-up of the income is given below:-

Income Head 2014-15 2015-16
Brokerage Income . 9,99,456/- 3,17,528/-
Commission Income - 1,97,000/-
Fixed Deposit withdrawal 26,475/~ -
Saving Bank Interest Income 406/- 2,852/-
Mediclaim Reimbursement 10,554/- 71,448/-
Proceeds from sale of office | - 12,50,000/-
Total 10,36,891/- 18,38,827/-
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rned

6.2 From the above table, I find that the income of Fixed Deposit Withdrawal, Saving
' Bank Interest Income and Mediclaim Reimbursement cannot be treated as consideration

agalnst any service, hence are not taxable income. However, I find that the appellant are o

engaged in providing Estate Agent service hence the Brokerage Income and Commission
Income earned are taxable as was earned against a provision of service, whlch even the

appellant is not disputing.

-

6.3  With respect to the income earned from sale of office, I agree with the contention
of the appellant that proceeds from sale of office shall not constitute a 'service’ as
defined in Section 65B (44). The terms ' serwce is defined as;

(44) “service” means any activity- carried out by a person for another for
consideration, and includes a declared service, but shall not include— :

(@ an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of sale, giftor
in any other manner; or _

(1) such transfer, de//ve/y or supply of any goods which is deemed to be a sale .
within the meaning of clause (294) of Article 366 of the Constitution, or

(iir) a transaction in money or actionable claimy;

(b) a provision of service by an employee to the employer in the course of orin

relation to his emp/o yment;

(c) - fees taken in any Court or z‘r/buna/ established under any /aW for the time
being in force. .

In‘terms of above definition, I find that the activity of sale of goods is kept outside
the purview of service tax and accordingly no tax shall be levied on income earned from
such sale proceeds. For the F.Y. 2015-16, the taxable income arrived is Rs.15,67,528/- .
. which includes the income earned from Brokerage (i.e. Rs.3,17,528/-) and income from

sale proceeds (i.e. Rs.12,50,000/-). Since the income from sale of office shall not attract
service tax, the value of taxable income for the FY. 2015-16 shall get reduced i
Rs.3,17,528/- which pertains to the income earned from Brokerage. And for the FY. '~
2014-15, the taxable ineome shall be Rs. 9,99,456/- '

7. Further, the appellant have contended that considering the total lncome of
~ Rs.9,99,456/- (Brokerage Income) in the FY/ZO_ZZL and income of Rs.5,14,527/- in the

cEntn, B

year 2015-16 ( bro/(efage income Rs. 3/11, ,7,5‘»6’7 p/ "..E’c mmission income Rs.1,97,000/-),
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“they are Veligibl‘e for threshold limit exemption in terms of Notification No. 33/2012-

Service Tax dated 20.06.2012. So, they are not liable to make payment of any service tax
in the Financial Year 2014-15 and 2015-16. N ‘

7.1 - As regards, the Small Service Providers benefit claimed by the appellant under
Notification No. 33/2012-ST dated 20.06.2012, it is observed that the said notification
exempts taxable services of aggregate value not exceeding ten lakh rupees in any

' financial year from the whole of the service tax leviable thereon under section 66B of the -
. said Finance Act. The "aggregate value' means the sum total of value of taxable services
‘ . charged in the first consecutive invoices issued during a financial year but does not

l'nclude'value'charged' in invoices issued towards_such services which are éxempt from
whole of_service tax leviable thereon under section 66B of the said Finance Act under any

~ other notification.

7.2 .On going through the'P&L aiccou?nt, I find that the app'ellant have earned taxable
- income of Rs.9,99,456/- in the F.Y. 2014-15 and taxable income of Rs.5,14,527/- in EY. v

2015-16. Further, as per P&L Account of F.Y. 2013-14 submitted- by the appellant, it is
noticed that they have earned income of Rs.8,37,829/- (Brokerage Income) which is also
below the threshold limit of Rs. 10 lacs. Hence, I find that the benefit of small scale

. service provider benefit can be extended to the appellant for the F.Y. 2014-15 and F.Y.-
12015-16, as the taxable income/value of taxable service in all the three years were less -

tha_n the Rs. 10 Lacs.

8. As per the discussion held above, I find that the demand of Rs. 3,55,452/- fo.r the

' F.Y. 2014-15 & F.Y. 2015-16 shall not sustain. When the demand does not sustain there is

no question of recovering the interest and imposing penalties thereon. -

. 9. In light of above discussibn, I set-aside the impugned order and allow the appeal

filed by the appellant.

10. - Jﬁwfmaﬁﬁﬁqﬁ?mﬁwmvﬁﬁaﬁ%%ﬁmwgl

The appeal filed by the appellant stands disposed off in above terms.

-

(Rekhé A. Nair)

By RPAD/SPEED POST

To,

M/s. KalpééhbhaiA.‘Maheshwari, ‘ C- Appgllan’t
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109, 1% Floor Abhishree Adroit,

"~ Near Mansi Circle,
Ahmedabad- 380015

" The Assistant Commissioner | - Respondent
CGST, Division-VII,
Ahmedabad North

Copy to: |

1. The Principal Chief ,Commissioner,_CentréI GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
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